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What Distinguishes International Arbitration…

• … as an alternative dispute resolution (ADR) procedure?
• Rules-driven
• Adversarial
• Binding
• Enforcement
• “Public policy”

• … from transnational litigation?
• Consent-driven
• Parties appoint the tribunal

• Cost and time efficiency
• Discovery & evidence
• Confidentiality
• Enforcement
October 19, 2019
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The Tribunal
Party appointment vs. neutrality
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Arbitrators vs. Judges

• Parties agree on sole arbitrator or
appoint 3-person tribunal
• A matter of cost

• Chosen by parties. Need not be
trained in law or arbitration.
• Accountant in damages disputes
• Industry expert for construction
disputes
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• Single judge on bench
• BUT: “Any party may demand a trial
by jury of any issue of fact triable of
right by a jury, by serving upon all
other parties and filing a note of
issue containing a demand for trial
by jury.” N.Y. CPLR 4102(a)

• “Career” judge assigned at
random.
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Qualification for arbitrators
• Dual touchstone: independence (from the parties) and impartiality (no
bias/prejudice with respect to the case)
• E.g., ICC Arbitration Rules (2017) Art. 11(1): “Every arbitrator must be and
remain impartial and independent of the parties involved in the arbitration.”

• Appearance of lack of independence or impartiality can be grounds for
challenge and disqualification.
• In practice, this is a relatively difficult standard to prove.

• Compare ICSID Convention, Article 14(1):
Persons designated to serve on the Panels shall be persons of high moral
character and recognized competence in the fields of law, commerce, industry or
finance, who may be relied upon to exercise independent judgment. Competence
in the field of law shall be of particular importance in the case of persons on the
Panel of Arbitrators.
• ICSID Convention, Article 40(2): “Arbitrators appointed from outside the Panel of Arbitrators shall
possess the qualities stated in paragraph (1) of Article 14.”
• Is international investment arbitration fundamentally different?
October 19, 2019
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Qualification for arbitrators (cont’d)
• BUT AAA Commercial Arbitration Rules (2013) R-18(b): “The parties may agree
in writing, however, that arbitrators directly appointed by a party . . . shall be nonneutral, in which case such arbitrators need not be impartial or independent and
shall not be subject to disqualification for partiality or lack of independence.”
• Even this already represents a shift from the historic American approach toward the
international norm of independent arbitrators. Compare Americo Life, Inc. v. Myer, 440
S.W.3d 18, 23 (Tx. 2014) (“[T]he AAA rules [in place when the agreement was executed]
presumed party-appointed arbitrators were non-neutral, and the parties would have to
“agree otherwise” to rebut this presumption.”).
• Id. at 24: “Given the pervasiveness of the practice, and the clear AAA presumption the
parties had to rebut, we believe the parties would have done more than require its
arbitrators to be “independent” if they wished them to be impartial.”

October 19, 2019
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Evidence
Forms of evidence and the
disclosure process
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Evidence in International Arbitration

• Most common rule set: IBA Rules on the Taking of Evidence in
International Arbitration
• OR short-form alternative: CIArb Documents-Only Arbitration Procedures

• 2 key types of evidence:
• Lay & expert witness testimony
• Documents

• Simplification of evidentiary principles. Authentication, hearsay &
Daubert are no longer issues of admissibility:
• Merely go to weight of evidence.

October 19, 2019
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Witness Testimony

• Lay (or fact) testimony: primarily submitted in written affidavit form.
• “The Arbitral Tribunal may order each Party to submit . . . Witness Statements
by each witness on whose testimony it intends to rely . . . .” IBA Rules, Art. 4(4)
• Right of cross-examination and redirect examination at hearing.
• Usually no right to deposition prior to hearing.

• Expert testimony: primarily submitted as written expert report(s).
• IBA Rules, Art. 5(1): “A Party may rely on a Party-Appointed Expert as a
means of evidence on specific issues.”
• BUT IBA Rules, Art. 6(1) also permits, after consultation (but not necessarily
agreement) of the Parties, the appointment of Tribunal-Appointed Arbitrators.
• Hot tubbing: IBA Rules, Art. 8(3)(f): “the Arbitral Tribunal, upon request of a
Party or on its own motion, may vary this order of proceeding, including the
arrangement of testimony by particular issues or in such a manner that
witnesses be questioned at the same time and in confrontation with each other”
October 19, 2019
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Document Production
• De Sapio v. Kohlmeyer, 35 N.Y.2d 402, 406 (1974):
The availability of disclosure devices is a significant differentiating factor between
judicial and arbitral proceedings. “It is contemplated that disclosure devices will be
sparingly used in arbitration proceedings. If the parties wish the procedures available for
their protection in a court of law, they ought not to provide for the arbitration of the
dispute.”

• Choice to arbitrate can limit availability of discovery even outside of
the arbitration, where arbitration is the proper forum for the dispute.
NY CPLR requires “exceptional circumstances”.

• Distinctions of arbitration document production
• Often more limited in scope (especially with non-U.S. parties).
• See, e.g.: IBA Rules, Art. 3(3): “A Request to Produce shall contain:
a)

b)

(i) a description of each requested Document sufficient to identify it, or (ii) a
description in sufficient detail (including subject matter) of a narrow and specific
requested category of Documents that are reasonably believed to exist; . . .
a statement as to how the Documents requested are relevant to the case and
material to its outcome; . . . .”

• Tribunal-supervised “Redfern schedule” process in lieu of
party-directed discovery and motion practice
October 19, 2019
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Example Redfern Schedule
Document or
category of
documents
Document ou
catégorie des
documents
The minutes of
Respondent’s
June 2012
executive
committee meeting
relating to profit
forecasting of
Target company.
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Relevance and
materiality

Possession of
Documents

Respondent’s Objections

Arbitral
Tribunal’s
Decision

Objections du défendeur
Pertinence et
importance relative

Possession
des documents

Respondent’s defence
is (in part) that it made
no misrepresentation
and took reasonable
steps to make an
honest forecast.

This meeting
was referred to
by letter X. It is
highly likely that
minutes were
taken of that
meeting.

The minutes of Respondent’s June 2012
executive committee meeting are not relevant
to the issues in the present dispute.

These
documents are
not in the
Claimant’s
possession.

Accordingly, Respondent objects on the
grounds of :

The Minutes of the
executive committee
meetings could shed
light on the extent to
which Respondent
believed in the viability
of the profit forecasts it
submitted prior to the
SPA.

Décision
du
Tribunal

The minutes of this meeting relate to other,
unrelated corporate governance issues which
are commercially sensitive and confidential.

- Lack of sufficient relevance to the case or
materiality to its outcome (Article 9(2)(a) of
the IBA Rules.
- Grounds of commercial confidentiality
(Article 9(2)(e) IBA Rules).

11

???

The Hearing
Strategic Decisions and
Interaction with the Tribunal
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Conduct of the Hearing

• Pre-Hearing Conference
• Calling of witnesses
• Modalities of participation

• Hearing
• Housekeeping
• Opening argument
• Witness examination
• Expert examination
• Closing argument

• Post-Hearing Briefs
• Limited questions or full case

October 19, 2019
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Strategic Decisions for the Hearing

• Whether to Conduct Hearing
• Optional, but popular: e.g. ICC Arbitration Rules (2017), art. 25(6)

• Presentation of Evidence
• Choosing which witnesses to call
• Order of presentation of witnesses
• Simultaneous vs. consecutive interpretation
• Videoconference options?

• Closing Arguments
• Necessity of closing arguments?
• Target audience on tribunal

• Necessity of Post-Hearing Briefs?

October 19, 2019
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International Arbitration: A Primer
What is it?
International Arbitration is a form of ADR where one or
more person(s) are appointed to hear and give an award
in a case that takes place within numerous jurisdictions.
With arbitration, an award is made by the Arbitrator and the
award is binding and enforceable in court.
- Chartered Institute of Arbitrators

www.dlapiper.com
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International Arbitration: A Primer
What is it?
As international trade has expanded in recent decades,
so too has the use of international arbitration to resolve disputes
arising in the course of that trade. The controversies that international
arbitral institutions are called upon to resolve have increased in
diversity as well as in complexity.
Mitsubishi v. Soler, 473 U.S. 614, 625 (1985)
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International Arbitration: A Primer
Who uses it?
• Key Industries
▹Construction
▹Energy
▹Healthcare
▹Pharmaceuticals
▹Distribution
▹Transportation
▹Financial Services
▹Technology/Intellectual Property

www.dlapiper.com
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Legal Framework
State and U.S. Federal Law
• The Federal Arbitration Act (FAA) (9 U.S.C. § 1, et seq.)
▹Principal source of law applicable to international arbitration
▹Chapters 2 and 3 of the FAA incorporate the New York Convention and the InterAmerican/Panama Convention

• State Arbitration Acts
▹Infrequently cited, but potentially significant gap fillers
▹Many state arbitration acts adopt the UNCITRAL Model Law

• Substantive law applicable to the agreement.

www.dlapiper.com
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Legal Framework
Recent Trends
Arbitration is strongly favored by U.S. courts:
The liberal federal policy favoring arbitration agreements manifested
by … the Act as a whole is at bottom a policy guaranteeing the
enforcement of private contractual arrangements: the Act simply creates
a body of federal substantive law establishing and regulating the duty
to honor an agreement to arbitrate.
Mitsubishi v. Soler, 473 U.S. 614, 625 (1985)
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Legal Framework
Recent Trends
• General enforcement of arbitration
agreement (limited public policy or other
grounds)
• Broad discretion for arbitrators on
procedural and substantive matters
• Arbitrator’s power to decide their own
jurisdiction (kompetenz-kompetenz)
• Limited grounds for appeal/challenge of
arbitral awards (9 U.S.C. § 10 and Article V
of the New York Convention)
www.dlapiper.com
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Legal Framework - Enforcement
Grounds to Vacate an Arbitration Award under the FAA (9 U.S.C. § 10)
(a) In any of the following cases the United States court in and for the district wherein the
award was made may make an order vacating the award upon the application of any party to
the arbitration—
(1) where the award was procured by corruption, fraud, or undue means;
(2) where there was evident partiality or corruption in the arbitrators, or either of them;
(3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing,
upon sufficient cause shown, or in refusing to hear evidence pertinent and material to
the controversy; or of any other misbehavior by which the rights of any party have been
prejudiced; or
(4) where the arbitrators exceeded their powers, or so imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted was not made.
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Legal Framework - Enforcement
Challenging Enforcement under the New York Convention (Article V)
1.

2.

Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if
that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:
(a) The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity,
or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication
thereon, under the law of the country where the award was made; or
(b) The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or
of the arbitration proceedings or was otherwise unable to present his case; or
(c) The award deals with a difference not contemplated by or not falling within the terms of the submission to
arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award
which contains decisions on matters submitted to arbitration may be recognized and enforced; or
(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of
the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took
place; or
(e) The award has not yet become binding on the parties, or has been set aside or suspended by a competent
authority of the country in which, or under the law of which, that award was made.
Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where
recognition and enforcement is sought finds that:
(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or
(b) The recognition or enforcement of the award would be contrary to the public policy of that country.
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Negotiating the Arbitration Clause
Sample ICDR Clause
Any controversy or claim arising out of or relating to this contract,
or the breach thereof, shall be determined by arbitration administered
by the International Centre for Dispute Resolution in accordance with its
International Arbitration Rules. Judgment on the award rendered by the
arbitrator(s) may be entered in any court having jurisdiction thereof.

www.dlapiper.com
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Negotiating the Arbitration Clause
Language Required for an Enforceable Arbitration Agreement
• The arbitration agreement must:
▹ Be in writing
▹ Exclusively provide for arbitration of disputes
▹ Agree that a court judgment shall be entered upon the award made pursuant
to the arbitration (9 U.S.C. § 9)
•

Otherwise significant flexibility…

www.dlapiper.com
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Negotiating the Arbitration Clause
Sample Institutions
• American Arbitration Association
(AAA) and the International Centre
for Dispute Resolution (ICDR)
• International Chamber of
Commerce (ICC)
• London Court of International
Arbitration (LCIA)
• JAMS
• Conflict Prevention and Resolution
(CPR)

www.dlapiper.com
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Negotiating the Arbitration Clause
Most Frequent Seats
United States

International

• New York

• London

• Miami

• Paris

• San Francisco

• Hong Kong

• Los Angeles

• Singapore

• Washington, DC

• Geneva

• Chicago

• Stockholm

• Other emerging seats include Atlanta

www.dlapiper.com
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Negotiating the Arbitration Clause
Applicable Law
• Most frequently designated state law:
▹New York
▹Delaware
▹California
▹Florida
• International:
• English
• Remember conflict of laws

www.dlapiper.com
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Negotiating the Arbitration Clause
Other Considerations
• Method of Selection and Number of Arbitrators
• Arbitrator Qualifications
• Confidentiality
• Language
• Conditions Precedent/Negotiation/Mediation
• Interim Measures/Injunctive Relief
• Consolidation
• Discovery
• Attorneys’ Fees

www.dlapiper.com
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Thank you!
Harout J. Samra
DLA Piper LLP (US)
harout.samra@dlapiper.com
T: +1 305 423 8534
F: +1 305 468 6348
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Overview of International
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Overview of Investor-State
Arbitration

What is Investor-State Dispute Settlement (ISDS)?
•

Sources of investor protection providing for arbitration against states:
• Investment treaties (bilateral or multilateral)
• Foreign investment laws
• Contracts with states, state entities

•

Investor-state arbitration: state agrees to arbitrate claims by foreign
investors that state breached commitments under treaties, foreign
investment laws or contracts

© 2019 Baker & McKenzie LLP
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Common ISDS Arbitration Rules
•

•

International Center for Settlement of Investment Disputes
(ICSID) (Washington DC, 1966)
• Part of World Bank Group
• Independent, delocalized institution
• 163 signatories, 154 ratified to ICSID Convention
• ICSID Additional Facility Rules administer cases
for if one non-signatory to ICSID Convention
UNCITRAL
• Ad hoc rules
• PCA (The Hague, Netherlands) often administers
ISDS cases
SCC (Stockholm)

•

ICC (Paris)

•

© 2019 Baker & McKenzie LLP

ICSID, Washington
DC
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ICSID v. Other Arbitration Institutions
•

ICSID Advantages:
•

Governed by ICSID (Washington) Convention, part of World Bank

•

•

•

Directly enforceable as domestic judgment under ICSID Convention–no
need for enforcement under NY Convention
ICSID Disadvantages:
•

ICSID Annulment process

•

No enforcement challenge on public policy grounds under NY
Convention

• Can be slower, more costly, than other arbitration proceedings
ICSID historically more transparent.

© 2019 Baker & McKenzie LLP
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Investor-State Arbitration Today . . .
•
•
•

Currently about 2,700 BITs/MITs in force.
In 2018, 71 new cases initiated; 942 known cases.
Most frequent respondents: Argentina (60), Spain (49), Venezuela
(47), Czech Republic (38), Egypt (33), Mexico (30), Poland (30),
Canada (28), India (24), Russia (24).
• Most common nationality of investors: USA (174), Netherlands (108),
UK (78), Germany (62), Spain (50), Canada (49), France (49).

See UNCTAD Issue Note 2, May 2019; UNCTAD Investment Policy Hub; ICSID Caseload Statistics (Issue 2019-1), IISD website
© 2019 Baker & McKenzie LLP
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Total Investor-State Cases (1987-2018)

© 2019 Baker & McKenzie LLP

UNCTAD IIA Issues Note (May 2019, Issue 2), p. 1.
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ICSID Cases by State Party Involved

The ICSID Caseload Statistics
(Issue 2019-II), p. 12.
© 2019 Baker & McKenzie LLP
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ICSID Cases by Economic Sector

The ICSID Caseload Statistics
(Issue 2019-II), p. 12.
© 2019 Baker & McKenzie LLP
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Disposition of ICSID Cases

The ICSID Caseload Statistics
(Issue 2019-II), p. 13.
© 2019 Baker & McKenzie LLP
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Differences from Commercial Arbitration
• “Arbitration without Privity”:

•

•

Investor/claimant need not have a contractual relationship with state/respondent

•

treaties and investment laws grant “innumerable present and future investors the right
to arbitrate a wide range of grievances arising from the actions of a large number of
public authorities, whether or not any specific agreement has been concluded with
the particular complainant”

Investment arbitration a “hybrid” of public and private law:
• Elements of both public international dispute resolution and private transnational
dispute resolution—e.g., standard of protections under treaty but breach gives rise to
a “civil or commercial” award enforceable under ICSID Convention or NY Convention
•

Investor’s claims are not “derivative” of state rights but is a “direct” right (i.e., investor
vindicates own rights) under investment treaty, investment law or state contract

© 2019 Baker & McKenzie LLP
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What is a treaty “investment”?
•

BITs: broad definition of assets followed by specific asset groups: e.g.,
property, shares, contracts and legal rights
• ICSID Convention, Art. 25:
• significant duration
• provide return
• element of risk
• material commitment from investor
• contribution to host state’s development

© 2019 Baker & McKenzie LLP
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What is nationality of treaty “investor”?
• Nationality requirement for corporate entities under BITs varies:
• place of incorporation
• place of “effective management”
• locally incorporated subsidiaries “controlled” by foreign shareholders
• continuous nationality issues
• Align BIT nationality with favorable tax treaty

© 2019 Baker & McKenzie LLP
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What rights are provided by treaties?
–
–
–
–
–
–

–

No expropriation without compensation
Fair and equitable treatment
Full security and protection
No arbitrary or discriminatory treatment
Free transfer of funds
Relative protections
– national treatment
– most favoured nation treatment
Umbrella clause

© 2019 Baker & McKenzie LLP

14

Expropriation
•

Indirect (“de facto”) expropriation
• Government measures deprives investor of control and benefit of the
investment
• Discriminatory measures: disproportionate tax increases,
environmental regulations, revocation of licences or denial of
promised licenses
• “Creeping expropriation” – indirect expropriation in stages

© 2019 Baker & McKenzie LLP
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Fair and Equitable Treatment
•

Treatment by State must be:
• Transparent
• In good faith, and not arbitrary, grossly unfair, unjust discriminatory or
lacking in due process
• Meet legitimate investor expectations
• State must maintain a stable legal framework

© 2019 Baker & McKenzie LLP
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The Caucasus and Investor-State
Arbitration

The Caucasus and Investor-State Arbitration
•

Investment treaty cases against Caucasian states (summer 2019):
• Russia: 24
• Georgia: 10
• Armenia: 4
• Azerbaijan: 3

•

Georgia, Armenia, and Azerbaijan are Contracting States to the ICSID
Convention. Russia is a Signatory.

© 2019 Baker & McKenzie LLP
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Armenia and Investor-State
Arbitration

Armenia
• Signed and ratified ICSID Convention in 1992
• Signed 44 investment treaties of which 37 are in force (UNCTAD
Hub): Argentina, Austria, Belarus, BLEU (Belgium-Luxembourg
Economic Union), Bulgaria, Canada, China, Cyprus, Egypt, Finland,
France, Georgia, Germany, Greece, India, Iran, Islamic Republic of
Iraq, Israel, Italy, Japan, Jordan, Kazakhstan, Korea, Republic of,
Kuwait, Kyrgyzstan, Latvia, Lebanon, Lithuania, Netherlands, Qatar,
Romania, Russian Federation, Spain, Sweden, Switzerland, Syrian
Arab Republic, Tajikistan, Turkmenistan, Ukraine, United Arab
Emirates, United Kingdom, United States of America, Uruguay, Viet
Nam.

© 2019 Baker & McKenzie LLP
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Armenia
•

Armenia has had 4 known treaty cases:
• TS Investment Corp v. Republic of Armenia (LCIA, 2007);
• Global Gold Mining LLC v. Republic of Armenia (ICSID Case
No. ARB/07/7);
• Arin Capital & Investment Corp. and Edmond Khudyan v.
Republic of Armenia (ICSID Case No. ARB/17/36; pending);
• Joseph K. Borkowski and Rasia FZE v. Republic of Armenia
(ICSID Case No. ARB/18/28; pending).

© 2019 Baker & McKenzie LLP
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Closer look
TS Investment Corp v. Republic of Armenia (LCIA, 2007)
Instrument invoked

Armenia - United States of America BIT (1992)

Details of investment

Ownership of a tire factory in Armenia.

Summary of the dispute

Claims arising out of the claimant's investment in a privatized tire plant in Yerevan, and the
alleged improper Government interference with the implementation of claimant's investment
program.

Outcome

Settled (2008)

Global Gold Mining LLC v. Republic of Armenia (ICSID Case No. ARB/07/7)
Instrument invoked

Armenia - United States of America BIT (1992)

Details of investment

License holder for the operation of mines in six locations in Armenia: Hanakavan, Marjan,
Toukhmanuk, Getik, Lichkvaz-Tey and Terterasar.

Summary of the dispute

Claims arising out of the decision of Armenia's Ministry of Environment to deny Global Gold
the renewal of old mining licenses and the refusal to grant new licenses, to which the investor
considered it was entitled.

Outcome

Decided in favor of State (2011)

© 2019 Baker & McKenzie LLP
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Closer look
Arin Capital & Investment Corp. and Edmond Khudyan v. Republic of Armenia (ICSID Case No.
ARB/17/36; pending)
Instrument invoked

Armenia - United States of America BIT (1992)

Details of investment

Investment in a real estate development project that included a plan to sell luxury apartments
in the Armenian capital.

Summary of the dispute

Claims arising out of Armenia’s alleged failure to act on the claimants’ repeated pleas that
they were defrauded by the local business partner. According to the claimants, Armenia’s
officials and courts failed t investigate and remedy alleged fraud.

Claimed by investor

15.00 mln USD

Tribunal

van Leeuwen (Chair), Santens, Douglas

© 2019 Baker & McKenzie LLP
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ISDS and Investment Planning

Investment Planning – Questions
•

Has host state entered into an investment treaty applicable to
• Investor’s nationality?

• Nature of investment?
• If not, should investor structure investment differently to benefit
from a treaty between the host state and another country?

© 2019 Baker & McKenzie LLP
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Investment Planning – “Treaty Shopping”
•

Nationality of corporate entities under BITs varies:
• place of incorporation
• place of “effective management”
• locally incorporated subsidiaries “controlled” by foreign
shareholders

•

• continuous nationality issues
Special Cases (e.g., Argentina, Venezuela, Bolivia, Ecuador)

© 2019 Baker & McKenzie LLP
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